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The European Principal Traders Association (FIA EPTA) represents Europe’s leading Principal
Trading Firms. Our members are independent market makers and providers of liquidity and risk-
transfer for markets and end-investors across Europe. FIA EPTA works constructively with
policy-makers, regulators and other market stakeholders to ensure efficient, resilient and
trusted financial markets in Europe.

In order to effectively make markets and provide liquidity FIA EPTA members require
comprehensive pre-trade (order book) and post-trade (trade ticker) market data provided at the
lowest latency for trading and risk decisions, sourced directly from the trading venue via
colocation facilities.

For other, less latency sensitive processes such as fulfilling regulatory obligations, transaction
cost analysis, post trade reconciliation and research our members also obtain data from APAs
and a variety of data vendors. As high volume consumers of a variety of wholesale market data
products, our members support regulatory efforts to bring more transparency to market data
pricing and fairness to commercial practices.

Market dataisinherently monopolisticin nature, with each trading venue operating as a de-facto
mini-monopoly in respect of the raw market data, i.e. the orders, quotes and trades that are sent
to and occur on their venue. There can be no competition between trading venues when it comes
to pre-trade market data as it is not possible to substitute the order book data from one trading
venue where an investor wishes to trade in that of another.

Accordingly, it should be acknowledged that these market dynamics give rise to pricing power
on behalf of many data providers, particularly trading venues, which necessitates regulation of
pricing frameworks as envisaged by the Reasonable Commercial Basis framework. We welcome
ESMA'’s proposals and the efforts to strengthen this framework through the proposals set out in
the consultation paper and draft RTS.

However, in order for these proposals to be effective in practice, supervisory convergence is
essential particularly regarding scrutiny of data providers’ approach to implementing the fees,
costs and margin provision. Adequate supervision and enforcement of this RTS across all NCAs
is also essential for it to be effective. Whilst we acknowledge and appreciate the great progress
in making the RCB framework more robust, it will only fulfil its potential if NCAs are consistent
and vigilant in their supervision and enforcement.



Q26: Do you agree to the general approach used to specify the costs and margin attributable
to the production and distribution of market data? Please elaborate

FIA EPTA members are supportive of the general approach taken by ESMA regarding specifying
costs and margin attributable to the production and dissemination of market data. We have a
strong expectation that fees for market data should decrease as a result of applying this meth-
odology. However, we believe that ESMA should be as prescriptive as possible in setting out the
accounting methodology data providers are required to apply in order to derive a cost for
producing and disseminating market data. This is particularly important in relation to the
apportionment of joint costs and allocation of costs to specific “cost categories” as proposed in
paragraph 190 and reflected in article 3 of the draft RTS (see our response to Q28 for further
detail).

We are supportive of the proposal that data providers give relevant information to NCAs in a
standardized format so that changes can be tracked and assessed by NCAs and scrutiny applied
to assess whether a data providers’ calculation of market data fees is consistent with the RTS.

Any increase above a suitable index in the cost to produce and distribute, or the revenues
generated from market data should trigger an audit of the disclosures and an RCB assessment
by the NCA which should be publicly disclosed to ensure confidence that the regulatory
framework is operating effectively. It is incumbent upon ESMA to ensure that these RCB
provisions are applied consistently by NCAs by providing appropriate guidance.

In order to ensure compliance with the RCB framework as defined under the proposed RTS, the
role and responsibilities of NCAs should be made clear and they should be both empowered to
review and challenge data providers and have a clearly articulated expectation that they do so.
The proposed framework will only be effective if it is subject to rigorous and consistent
supervision by NCAs. We would also recommend including a mechanism whereby market data
clients can raise concerns to the applicable NCA which gives rise to an investigation of the
relevant data provider.

Q27: Do you agree with the proposed approach to cost calculation based on the identification
of different cost categories attributable to the production and dissemination of market data
(i.e. (i) infrastructure costs; (ii) connectivity costs; (iii) personnel costs; (iv) financial costs; (v)
administrative costs)? Please elaborate.

We generally agree with the proposed approach to cost calculation subject to our comments at
Q28 below. We are particularly supportive of it being made clear that audit costs are not to be
borne by the data user.

Q28: Do you agree with the proposal of apportioning costs based on the use of resources (i.e.,
infrastructure, personnel, software..) for each service provided? Do you think the
methodology to be used to apportion costs should be further specified? Please elaborate

Yes, we believe the methodology for apportioning costs should be further specified to ensure a
consistent approach is taken by data providers in order to support transparency of pricing
models and enable comparison both between data providers and of prices over time from the
same data provider.

Further prescription should be provided by ESMA on amortization standards and the
appropriate sharing of joint costs. For example, thresholds should be established for allocating



costs for employees who do not work exclusively in market data and data providers should
disclose to NCAs their methodology for apportioning joint costs.

Only by incorporating uniformity in the model will the aims of comparability and assessment of
compliance with the RCB provisions be achieved.

Q29: Do you agree that the net profit as defined in Article 3 of the draft RTS can be a
representative proxy of the margin applicable to data fees and would you include additional
principles to define when a margin can be considered reasonable? Please elaborate.

This formulation is contingent upon the level at which fees for market data are set (implicitly
acknowledged in paragraph 3 of article 3). Whilst we see that the principles set out in article 3(2)
operate as a constraint on what amounts to “reasonable margin” we do not consider these to be
adequate for ensuring market data fees themselves are reasonable, particularly given the lack of
granularity in the methodology for determining costs.

Further it is not entirely clear what the principle set out in paragraph 3 of article 3 aims to
achieve. Market data consumption is non-discretionary for many trading firms, including our
members. If a firm wishes to trade on a given trading venue, it must consume market data from
that venue. By its nature and underlying many of the issues in this area is the fact that demand
for market data is largely inelastic.

It should be made clear in article 3 that a reasonable margin can only be applied to the aggregate
cost for a given data product, not per cost heading. There is a significant risk that consumers with
the least elastic demand for market data will be forced to bear the greatest cost burden.
Accordingly, what is considered “reasonable” should also be subject to looking at the total cost
paid by a given consumer.

FIA EPTA members would recommend that additional parameters be included by reference to
which “reasonable margin” is to be determined as the current approach is too vague to
effectively address consumers’ valid concerns around value based pricing. In particular, we
recommend including in article 3 a stipulation that “reasonable margin” cannot be determined
by reference to factors such as capacity to pay or inelasticity of demand and that ESMA establish
ametric or percentage of the total production and dissemination costs deemed to be “reasonable
margin” issued as Level 3 Guidance. Whilst we acknowledge ESMA does not have power to
prescribe the level of margin charged, this would establish a commonly agreed benchmark to
which market data clients and NCAs could have reference when assessing whether margin is
indeed “reasonable”.

To ensure consistency with the requirement at Level 1 that the level of fees should be
determined by the cost of producing and disseminating data plus a reasonable margin, we
recommend that the appropriate benchmark be set as a percentage of costs which should be the
same across all consumers with cost being the main variable in determining fees (i.e., rather than
a different/separate reasonable margin being permitted to be set for each category of users as
proposed in paragraph 232). This would protect against consumers who have the least elastic
demand being charged fees incorporating materially higher margin.

Q30: Do you agree with the proposed template for the purpose of information reporting to
NCAs on the cost of producing and disseminating data and on the margin applied to data?



Please elaborate, including if further information should in your view be added to the
template.

We generally agree with the approach taken in the proposed template and support the idea of
standardized reporting by venues. However, we believe there should be greater specification of
how joint costs are apportioned and corresponding accountability on behalf of the data provider
for justifying the approach taken to apportioning joint costs.

However, this approach will only be beneficial if there is a clear and concrete expectation that
NCAs take an active role in ensuring data providers are complying with the requirements of the
RTS. We see ESMA playing an important role in this regard both in setting that expectation and
providing guidance to ensure supervisory convergence.

Q31: What are in your view the obstacles to non-discriminatory access to data taking into
consideration the current data market data policies and agreements?

FIA EPTA members agree that the complexity of licensing structures and proliferation of
additional overlapping licenses for market data result in a commercial environment where it is
difficult to ascertain exact licensing categories applicable to a given consumer and also result in
the same data being charged for several times under multiple licenses even though it may have
the same end user. This is contrary to the requirement of article 5 of the draft RTS that only one
category be applicable per client in line with the principle that a user only be charged once for
data.

Our members therefore believe that usage/pricing categories should be simplified and
standardized across data providers and should be limited to display, non-display and
potentially one other category (we suggest “derived data” - see our response to Q42 below) to
facilitate comparison, competition and scalability by data users. In particular, data providers
should not charge multiple times for the same data depending on use case (e.g. levying separate
charges for use of non-display data when trading as principal and when using data for risk and
compliance purposes).

Data should also only be charged for once by reference to the “Natural User” as the unit of
count for measuring consumption in relation to display data. An end user receiving the same
data via different devices or channels should not be charged multiple times for receiving the
same data, in line with the MiFIR requirements that data costs be based on the cost of
producing and disseminating the data. For example, where there is only one natural user of
display data, only one person is benefitting from the same data even if received via multiple
channels or on multiple devices or applications. Please see our response to Q43 for further
detail.

Different channels can only justify different pricing arrangements if directly associated with the
cost of production and dissemination.

Q32: What are the elements which could affect prices in data provision (e.g. connectivity,
volume)? Do they vary according to the use of data made by the user or the type of user? Please
elaborate.

It is evident that data products offering different levels of granularity would entail different
costs and therefore justify different pricing. For example, top of book data is substantively
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different to full order book data. However, our members disagree that factors determining how
the user consumes the data such as connectivity, volume or internal latency should be
considered a legitimate factor impacting price. Typically, a market data client will already be
paying separately for afaster leased line and/or co-location facility through which to receive low
latency data. This suggests two principles that should be considered in this context:

1. Costs already charged to/borne by the market data client as a separate line item should
not be included in the cost base for market data and therefore in the price. By way of
example, arental fee for rack space in a data centre as part of a co-location facility will be
charged for separately to and should remain independent from market data. This cost is
already being borne by the client and therefore including it as a cost for producing and
disseminating market data is double-counting. We understand this is consistent with
how data providers determine P&L targets for each division within their broader
organisation, including ensuring that revenues for each division cover the costs of that
division rather relying on cross-subsidisation from other areas.

2. Once data is received by a market data client, how it is used and distributed internally
should not impact price regardless of how many applications, “devices” or users access
that data or how it is applied internally by the market data client. The client has already
been fully borne the cost of delivery at the point of entry/receipt.

Regarding 2 above, FIA EPTA members strongly support the principle established by article 5 of
the draft RTS that a user should only pay once for a set of data.

To the extent that a user requires different arrangements for data provision due to the way they
may use that data, this should only be reflected in price to the extent that it impacts the cost of
production and dissemination of data, consistent with article 13 of MiFIR. For example, low
latency connectivity may be more costly to support by the data provider and therefore justify a
higher price that reflects that additional cost, but only that additional cost and no component of
value based pricing.

Over the past 15 years our members have observed that trading venues have consistently
added additional usage categories to their market data schedules and once one or two venues
successfully pioneer a new approach, it is often rapidly adopted across the industry and be-
comes the new status quo. Often end-users of market data do not have any other option than
to accept these new charges given the lack of viable alternative sources to obtain this critical
input that guides both trading and risk management practices.

Since the implementation of MiIFID II, the two most significant new usage based fee categories
adopted were (1) those relating to the use of market data for risk/compliance and other non-
trading purposes and (2) those related to systematic internalisation.

Regarding (1): Prior to MiFID Il, only a handful of exchange groups applied explicit fee categories
for risk and other usage. MiFID Il (Article 17(7) and subsequently RTS 6) introduced new and
granular regulatory obligations on investment firms, with respect to real-time risk and
compliance controls. In the period leading up to the implementation of MiFID Il, EU trading
venues often significantly increased these fees (on a percentage basis) or adopted the practice
of explicitly charging for such use for the first time. Based on previous calculations performed by
our members, this practice resulted in the largest percentage fee increase over the 2016-19
period.



Regarding (2): As has been widely acknowledged, the MiFID Il legislation prompted both
investment banks and principal trading firms to operate their own Sls. At the same time, most
exchanges introduced new fee categories or amended existing premium fee tiers to cover the
use of their market data to operate an Sl. Regulation mandates that Sls publish continuous
quotes that are close in price to the most relevant market and so are required to use primary
market data to ensure they meet this obligation. Also, regulation mandates that trading venues,
such as those relying on the reference price waiver, use primary market data as a reference to
support their prices. Exchanges that provide primary market data can hinder competition by
imposing unreasonable data fees and duplicative usage categories, potentially to challenge these
other trading venues. This may also be the case for investment firms that are systematic
internalisersinrelation to non-display data. This is another market feature which makes demand
for this data largely inelastic and therefore underscores the need for pricing constraints.

In addition to these usage based categories, data providers often have additional and costly
licenses for “derived data” where the consumer uses raw data for internal applications which
may involve a variety of different use cases ranging from running P&L calculations on a trading
book to creating a new product from that data. The pricing associated with these licenses is
another case where it is driven by the value to the consumer rather than the cost of production
and dissemination of data. Automated risk management and P&L calculations are a by-product
of trading and should not be charged for separately.

Interms of the data being consumed, this does not differ from general display or non-display data
separately obtained under licenses specific to those products. It is just the use case that drives
the demand for an additional license by data providers.

Q33: Do you agree with ESMA’s proposal on how to set up fee categories. Please justify your
answer.

In principle, FIA EPTA members agree with the proposal market data providers to ensure the
same technical arrangements for customers belonging to the same category. However, we rec-
ognise that there may be significant practical barriers to ensuring the same level of latency and
connectivity for a customer base that may be widely dispersed geographically. As a result, any
discrepancies in latency or connectivity should be justifiable by the market data provider based
on technical constraints and the capacities of their customers. Subject to this exception clearly
tied to differential cost bases, we would support more simple and standardised fee categories,
as described above.

Q34: Regarding redistribution of market data, do you agree with the analysis of ESMA? If not,
please elaborate on the possible risks you identify and possible venues to mitigate these. In
your response please elaborate on actual redistribution models.

FIA EPTA members experience some additional cost and complexity when receiving market data
via a redistributor (or “data vendor”) however, the core of the problems driving high prices for
market data and the complexity and opacity surrounding commercial arrangements lies
primarily with data providers, not redistributors.

Ultimately, we see this being a matter of applying the principle evident in MiFIR and ESMA’s
proposals, that a user should only be charged for the same data once subject to a reasonable

6



price differential reflecting any additional cost of providing and disseminating that data, as
reflected in article 5 of the draft RTS. We do not see that broad reaching new legislation is
necessary to address the fundamental problems in this market, particularly at a time when there
is discussion about streamlining EU regulation to improve international competitiveness.

Under most (if not all) redistributor models used by our members, members are able to track and
verify the number of end users which can be made visible to the data provider and is often done
so under so called “Per User Programmes” or “netting programmes”. Therefore requiring a
redistributor to verify or confirm the number of end users who will receive the data is typically
within the gift of the data provider, for example by imposing a contractual obligation on the
redistributor to provide this information. Nevertheless, if the data provider is only incurring the
cost of disseminating data to a single recipient when providing to a redistributor, it is not bearing
the cost of onward dissemination to multiple end users. That is the function and cost burden of
the redistributor. Accordingly, it is not clear why the redistribution model is inconsistent with
the overarching principle of ensuring the price of market data reflects the cost of production and
dissemination rather than the value to the end-user. This extends to distribution of data within
a firm. As discussed above, any redistribution fees should only be applicable to distribution to
the firm recipient, not distribution to end users within the firm.

Q35: Are there any other terms and conditions in market data agreements beyond the ones
listed in this section which you perceive to be biased and/or unfair? If yes, please list them and
elaborate your answer.

No comment

Q36: Please provide your view on ESMA'’s proposal in respect to (i) the obligation to provide
pre-contractual information, (ii) general principle on fair terms, (iii) the language of the market
data agreement, (iv) the market data agreement conformity with published policies and (v) the
provision on fees and additional costs.

Our members generally agree with the proposals regarding contractual terms, in particular the
proposal to prohibit double application of fees for the same data.

FIA EPTA members acknowledge that for some data consumers, it will be useful to be provided
with pre-contractual information. However, our members have no choice but to acquire market
data directly from trading venues on which they trade. Accordingly, the provision of pre-
contractual information will have no bearing on the fact they cannot switch providers. Each
trading venue is the single non-substitutable source of market data necessary for Proprietary
Trading Firms to trade on that venue. This underscores the need for pricing to be subject to
regulation due to the anti-competitive dynamic inherent in this relationship.

The same issue is relevant to the proposal for notice to be given of fee increases and be
accompanied by a right of termination by the consumer.

Regarding fee increases, our members would stress these should only be once per year and take
effect at a time that coincides with budget cycles given the significant impact of market data fees
on the cost base of trading firms.



Q37: According to your experience, has the per-user model been inserted in the market data
agreements as an option for billing? If yes, do you have experience in the usage of this option?
Is the proposed wording of this option in the draft RTS useful? What are in your views the
obstacles to its use?

Yes, it has but has been subject to some complications.

FIA EPTA members believe that an “actual usage” standard should apply for assessing
compliance with a per user count and that “per user” should be the standard default
measurement unit of cost for display data. Provided firms have the necessary tools to identify
end users and report on a per user basis, there should not be any impediment to them being
charged on this basis, including by data vendors.

Under the “potential access” standard which is currently adopted by several trading venues a
display user is considered fee-liable if they potentially had the ability to access market data from
a source, regardless of whether or not they actually had accessed the data. This means that
simple administrative oversights or overlooked changes to the “fine print” contractual clauses
for specific market data products in market data policies can render subscribers liable for
substantial penalty fees, sometimes backdated without limitation, for potential access charges
regardless of whether the participant can prove that the data was not accessed. This would be
comparable to requiring a household to pay for the potential electricity consumption of all
appliances that are connected to the mains supply rather than the energy actually consumed.

Q38: Do you agree with ESMA's proposal on penalties? Please elaborate your answer.

Penalties are generally not standard practice amongst providers of other goods and services
used by our members. Accordingly, we recommend ESMA make clear that penalties are not
considered appropriate in the context of market data agreements as we see no justification for
them.

Q39: Do you agree with ESMA's proposal on audits? Please elaborate your answer.

FIAEPTA members appreciate the thought behind the audit proposals made by ESMA. However,
we believe they should go further to rebalance the relationship between data providers and
consumers so it more closely reflects the basis of any good faith commercial relationship.

On this basis, our members support ESMA’s proposal that audits should be an exception rather
than acommonly accepted practice, only permitted when there is evidence or areasonable belief
founded in fact of a material breach of the market data agreement.

In any event, our members believe audit practices should be subject to the following
requirements:

1. The scope of an audit (business lines, feeds, time period/look-back) should be defined
prior to the audit commencing and be binding throughout the audit to prevent scope
creep over time, including specifying which contract the data provider is using as the
basis for an audit. The audit look-back period should be capped at 2 years, rather than
the 3 years suggested by ESMA. In our members’ experience, audits often expand in
scope and time period after they have commenced so these parameters should be set up
front and adhered to. Audit scope should respect contractual privity. If the market data
client has a data agreement only with a redistributor then it is the redistributor’s
responsibility to ensure any conditions of the venue are complied with.



2. Time limited: A reasonable fixed time should be set in advance within which the audit
must be completed, including follow-up questions to prevent ongoing audits over many
months.

3. Data policy scope: a data provider should make clear in advance which policies apply to
the period subject to audit and align the audit period to the policy application period.
Historical policies relevant to the audit should be made available to users to support
compliance.

4. Limited frequency: based on the premise outlined above that an audit should only be
undertaken on an exceptional basis, there should be at least 2-3 years between audits
(the conclusion of one and the commencement of another).

5. Information handling standards: data providers and, if used, external third party
auditors, should be subject to reasonable professional standards regarding use and
handling of information. The body conducting the audit should be required to handle
information consistently with applicable data protection regulation (including GDPR).
Data providers often use a third party to conduct audits and the same third party is often
used by several different data providers. These third parties should be subject to
reasonable professional standards regarding use and handling of information so there’s
not improper use of firm information across different data provider clients.

6. Audit findings should potentially benefit the consumer: typically a data consumer will
be required to pay additional fees as a consequence of findings arising from an audit. If
an audit reveals that a consumer has overpaid for market data, there should be scope for
the consumer to be reimbursed for that overpayment. This is not typically the case today.
Any time limit on retrospective liability should be mutual as should the application of
interest to outstanding liabilities, whether payable to or by the market data client.

7. Third party auditors to receive fixed fees only: Engagement of external auditors should
be subject to a fixed fee regime rather than being incentive based by reference to penalty
recovery. Furthermore, third party auditors should only be used in very limited
circumstances, where it is not practicable for the exchange to conduct the audit itself,
such as where an audit is conducted in a different region/time-zone to where the
exchange is based (e.g. a European exchange auditing an Asia-based consumer).

Q40: Would you adopt any additional safeguards to ensure market data agreements terms
and conditions are fair and unbiased? Please elaborate your answer.

No comment

Q41: Do you agree with the standardised publication template set out in Annex | of the draft
RTS? Do you have any comments and suggestions to improve the standardised publication
format and the accompanying instructions? Please elaborate your answer.

No comment

Q42: Do you agree with the proposed list of standard terminology and definitions? Is there any
other terminology used in market data policies that would need to be standardised? If yes,
please give examples and suggestions of definitions.



FIA EPTA members believe a definition of “derived data” should be included to facilitate
standardization of this concept.

As discussed above, many market data providers currently require users to pay for an additional
license for “derived data” which is typically costly and expansive in scope, such that it can capture
simple modifications made to core market data for internal purposes including application of a
simple formula for P&L calculations.

Nevertheless, FIA EPTA members acknowledge data providers have a valid commercial interest
in derived data when used to create products for sale and distribution to third parties for
commercial purposes which justifies an exception to the principle that users pay the same fee
regardless of what the data will be used for. Here there is a vital distinction between
redistribution externally (which we agree can validly be charged for) and redistribution
internally (which is unduly restrictive and results in punitive costs charged to the consumer).
However, this exception should be construed narrowly and consistently across providers. Thus,
we propose the following definition for “derived data”:

“Derived data” shall indicate market data used in the creation, settlement maintenance or support of
derivative works by a market data client for commercial purposes connected to sale or use of those
derivative works by third parties, including in relation to indices or financial products. It shall not include
use of market data by the market data client for internal purposes including risk management and
accounting functions.

Definitions of “Display Data” and “Non-display Data” would need to be adjusted accordingly.

Q43: Do you consider that the “user-id” and the “device” should still be considered as “unit of
count” for the display and non-display data respectively? Do you think (an)other unit(s) of
count can better identify the occurrence of costs in data provision and dissemination and if
yes, which?

In relation to display data, “Natural User”, which should equate to an individual person, should
be the unit of count. Provided a market data client is able to control access such that they can
identify the individual corresponding to a user ID, this should be the sole unit of count applicable
regardless of how many screens, terminals, applications or other “devices” those individuals may
use to access the data. To the extent that a market data consumer uses their own infrastructure
to disseminate data internally, this should not result in additional cost to the consumer, in line
with the terms of article 5 of the draft RTS.

In relation to non-display data, FIA EPTA members consider the concept of “device” to be prob-
lematic (at least in its current application by data providers) and somewhat outdated. We go into
further detail regarding its shortcomings below. However, whilst “device” is far from ideal, it is
extremely challenging to determine an acceptable alternative, particularly one that caters for
different sized consumer firms with different usage patterns. Ideally, an entirely conceptually
different approach would be adopted but we acknowledge this is a challenging task and difficult
to arrive upon a model which meets interests of both small and large data consumers. However,
given how central it is to fairness in pricing and commercial arrangements and also to transpar-
ency and predictability of charges for data consumers, it is an issue worth further consideration.
We therefore recommend that ESMA continue to work with market participants to develop a
fair, simple and comprehensive alternative unit of count for non-display data after this
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consultation period has closed, which could form the basis of ESMA Level 3 guidance to supple-
ment the proposed RTS.

Problems with “device” as a unit of count:

Definitions of “device” adopted by data providers are extremely broad and so vague as to create
uncertainty on behalf of the data consumer regarding their ultimate fee liability. This often isn’t
known until an audit has been conducted and a consumer will either face penalties for
underpayment or find they have overpaid but cannot recoup the excess.

In addition, it is very difficult to verify/log accurate device count. It's our members’
understanding that only one third party entitlement system currently supports an accurate
device count and if firms do not have access to this system (or even where they do) they are often
open to penalties via audit processes due to an inaccurate assessment by the data consumer.
Furthermore, our members inform us that if an exchange offers a tiered fee model, it is not
possible to qualify for any of the lower consumption tiers unless this sole third party entitlement
system is used, thus forcing market data consumers to acquire this specific system. Otherwise,
they automatically fall within the highest, most expensive fee tier. The definition of “device”
should be clear and precise so determining fee liability is a simple and verifiable process without
having to rely on a third party entitlement system. Ultimately, data consumers should have
certainty over how much they will be charged for data in a given period by reference to a clear,
concise, verifiable definition.

Furthermore, the way charging by “device” for non-display currently operates penalises market
data clients for the decisions they make regarding their own internal distribution, data centre
set-up and operational resilience measures. Any market data client using a separately co-located
server as well as their basic non-display trading application will be charged for two devices. If
that client chooses to have two data centres for resiliency purposes, they will be charged for
three devices. Firms generally split their UAT environment from their production environment
whichis not only good practice butis also generally a regulatory requirement, then that becomes
six devices. This multiplies quickly when additional servers are added for different trading
strategies. These practices are adopted by firms who are seeking to create stable and resilient
trading environments to ensure minimal market disruption, yet they are being penalized by
duplicative market data fees for doing so.

Accordingly, the concept of “device” as a unit of count should include a carve out for access to
non-display for the purposes of development, UAT, support and resilience purposes where con-
sumers are also consuming data for trading purposes. This would be consistent with the principle
that consumers only pay once for the same data and is based on the suggested tiered model out-
lined below.

Finally, the concept of “simultaneous access” is often incorporated into the definition of “device”.
If a device has the ability to access data multiple times simultaneously, each potential simultane-
ous instance of access is charged for. In this regard, we express a strong preference for applica-
tion of an “actual usage” standard as outlined in our response to question 37 rather than poten-
tial usage as to do otherwise in this context is double-charging.

Proposed tiered model:
To further ameliorate the problems with “device” as the unit of count for non-display data, FIA
EPTA members recommend that data consumers should instead be charged a flat fee applied to
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tiers of user category, with a market data client only being eligible for a single category, in line
with article 5 of the draft RTS which specifies that only one category shall be applicable per user.

FIA EPTA members suggest the tiers for non-display data be simple and limited along the lines
of the following:

1. Operatingatrading platform
2. Trading as broker

3. Trading as principal

4. Other non-display.

Descriptions and parameters of each tier should be clear and distinct such that it is obvious to
the consumer which tier they fall into and why. This would ensure the user only pays once for
non-display data in accordance with article 5 of the draft RTS. To ensure there is not a dispro-
portionate cost burden on smaller firms, it may be appropriate to incorporate bands or brackets
representing different prices for different levels of usage as is currently done by some trading
venues (e.g. 0-5, 6-10 users, 11-30 users, 31-50 users etc), provided these bands are not overly
restrictive so as to constrain a firm’s growth, the highest bracket is set at a sufficiently high level
such that a medium sized regional firm does not automatically fall within the highest usage cat-
egory and “user” is clearly defined, with unit count capable of accurate determination by the con-
sumer (e.g. without having to rely on a single third party entitlement system). The issue with cur-
rent use of brackets is that use of “device” as a unit of count usually results in a market data con-
sumer firm easily falling within the highest most expensive “enterprise” category.

Q44: Do you foresee other types of connectivity that should be defined beside “physical
connection” to quantify the level of data consumption? Please elaborate your answer.

No comment

QA45: Do you think there is any other information that market data providers should disclose
to improve the transparency on market data costs and how prices for market data are set? If
yes, please provide suggestions.

Red-lines of market data policies should be made available on the data providers website in an
easily accessible place, with versions clearly labelled and dated so it is clear to consumers what
changes have been made when in order to support compliance with their terms.

Q46: Do you agree with the approach on delayed data proposed by ESMA? Please elaborate
your answer.

Delayed data should be available in the same format as the same live market feed and via the
same infrastructure as the live data, just delayed by 15 minutes) and available to download for
up to one week after creation for free, not just for a very limited period after the 15 minute
window has passed.

Q47: Do you agree with the proposal not to require any type of registration to access delayed
data? Please elaborate your answer.

We agree with ESMAs view that registration practices should not hamper access to delayed data
nor should it impose unnecessary barriers. To the extent that a data provider needs a contact to
service the relevant account, details of a designated administrator at the market data client

12



should suffice. It is not necessary for a data provider to have contact details for all users of
delayed data within a firm.

Q48: ESMA proposes the RTS to enter into force 3 months after publication in the OJ to allow
for sufficient time for preparation and amendments to be made by the industry. Would you
agree? Would you suggest a different or no preparation time? Please elaborate your answer.

On the understanding that the final (or at least near final) text of the RTS would be available at
the end of this year, our members don’t consider it necessary to allow for an implementation
period longer than the proposed 3 months. However, we acknowledge ESMA'’s proposals may
require data providers to make substantial changes to their current operations and so we would
not object to a longer implementation period if ESMA considers it necessary, for example 6
months.

Q49: Do you have any further comment or suggestion on the draft RTS? Please elaborate your
answer.

No comment

Q50: What level of resources (financial and other) would be required to implement and comply
with the RTS and for which related cost (please distinguish between one off and ongoing
costs)? When responding to this question, please provide information on the size, internal set-
up and the nature, scale and complexity of the activities of your organisation, where relevant.

No comment
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